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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

The “President’s plan for Economic Growth and deficit Reduction” was 
released by the Office of Management and Budget in connection with the 
American Jobs Act. Overall, it pays for the American Jobs Act and purports to 
produce a net savings of more than $3 trillion over the next decade, on top of 
the roughly $1 trillion in spending cuts that the President already signed into 
law in the Budget Control Act – for a claimed total savings of more than $4 
trillion over the next decade. Included among the revenue provisions is a 
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proposal (appearing on pages 257-259), which is adapted from the President’s 
budget proposal (see our Bulletin No. 11-17) - this time with accompanying 
legislative language - to modify the transfer-for-value rules and require 
information reporting of virtually all transfers of life insurance contracts in 
transactions in which consideration is received. The proposal is reportedly put 
forward “in response to the growth in the number and size of life settlement 
transactions.” However, the legislative language has potential claimed 
application to transfers - such as sales between grantor trusts - that are outside 
of the life settlement context. The prognosis for the President’s Plan is 
somewhat dubious at this point, and we note that a variation of the President’s 
Jobs Act was defeated in the Senate. It is therefore questionable whether these 
insurance provisions - which are estimated to raise approximately $1 billion 
over 10 years - will be enacted into law, although it is always possible that they 
may make it into the “Super Committee’s” blueprint when, and if, one is 
released.  

 
The proposal makes changes to Section 101 of the Internal Revenue Code (the “transfer-
for-value” provision), and adds a new Section 6050X to the Code regarding information 
reporting.  The following is a summary of both proposed amendatory provisions: 

1.         Section 101 Changes.   

Under Section 101 of the Code, when a life insurance contract is transferred for a 
“valuable consideration” the buyer of the contract is taxed when the death benefits are 
received to the extent of the excess of those benefits over the amounts paid for the 
contract, unless an exception to a “transfer-for-value rule” applies.  Under the President’s 
Plan, Sections 101(a) and (b) would be revised in the following specific respects: 

·                     The term “transfer” would be amended to include a conveyance to an 
entity that is disregarded as an entity separate from its owner. 

This would subject to section 101 sales between two grantor trusts, which were held not to 
be “transfers” for purposes of the transfer-for-value rules in Rev. Rul. 2007-13 (see our 
Bulletin No. 07-23).  It would also at a minimum sweep into the term “transfer” a sale to a 
single member LLC, a sale by a non-grantor trust to a grantor trust, and a sale between the 
grantor trusts of husband and wife, all of which involve transferees that are disregarded for 
income tax purposes as separate entities.   
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However, in most cases, the foregoing transfers would not result in taxation of the death 
benefit proceeds because one of the exceptions in current section 101(a)(2) would apply.  
If that is the case, we are skeptical that this first (i.e., section 101) portion of the proposal 
would have much practical effect, apart from making these transfers subject to the 
reporting requirements in the second portion of the proposal, described below.  The 
exceptions include:  

(i) a transfer to the insured;  

(ii) a transfer resulting in a carryover basis for the transferred policy; and  

(iii) a transfer to a partner of the insured or to a partnership or corporation in which the 
insured is a partner (or shareholder or officer). 

·                     The “exceptions” would be amended to provide that they will not apply 
“if substantially all of the transferee’s assets consist of life insurance contracts on the 
lives of one or more persons with an interest in the transferee.”  

This qualification to the exceptions should not affect a sale by a grantor to a grantor trust 
(or a sale between trusts) where the transferee trust is a life insurance trust, because the 
grantor/insured would not “retain an interest in the transferee” - at least not if he or she 
wanted to keep the trust’s assets out of his or her estate for estate tax purposes, which 
virtually is always the case. 

Where the qualification might have some adverse impact for planning purposes is on the 
sale of a life insurance contract to a partnership “in which the insured is a partner.”   

The IRS for years has taken a “no rule” position on the following issues: 

“Whether, in connection with the transfer of a life insurance policy to an unincorporated 
organization, (i) the organization will be treated as a partnership under  §§ 761 and  7701, 
or (ii) the transfer of the life insurance policy to the organization will be exempt from the 
transfer for value rules of § 101, when substantially all of the organization's assets 
consists or will consist of life insurance policies on the lives of the members.”  Rev. 
Proc. 2011-3, 2011-1 IRB 111 § 3.01(8). Emphasis supplied. 

The new language in section 101(b) undoubtedly is aimed at codifying the IRS’s ruling 
position.  While any adverse impact on e.g., buy-sell agreements may be avoided by 
contributing other assets to any partnership holding life insurance, it is important to note 
that the term “substantially all” is not defined.   
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·                     The “exceptions” also would be amended to provide that they will not 
apply where a person acquires an interest in any entity with a purpose of avoiding 
the application of the transfer-for-value rule.   

The proposed amendments to section 101 would apply to sales or assignments of interests 
in life insurance policies and payments of death benefits in taxable years beginning on or 
after January 1, 2013. 

2.         Reporting Requirements of § 6050X.   

New section 6050X would impose new reporting requirements on individuals, entities, 
and life insurance companies in the following situations: 

(a)        Buyers.  Any person or entity that acquired “in exchange for a valuable 
consideration” a life insurance contract with a death benefit equal to or greater than 
$500,000 would have to file a return with the IRS with: 

·                     the name, address, and TIN of each of the buyer and seller, 

·                     the purchase price, or other acquisition cost, and 

·                     the name of the issuer of the policy and the policy number. 

The foregoing information in turn would have to be provided to each person or entity 
named in the return (presumably, the buyer, seller and issuer of the policy).  The use of the 
word “exchange” also potentially would subject § 1035 exchanges to the reporting 
requirements because there is no requirement that the transaction be taxable. 

(b)        Insurance Companies.  When a buyer required to make the foregoing return of 
information died, the insurance company paying the death benefit would have to make a 
return showing:  

·                     the nature or type of benefit 

·                     the gross amount of the benefit payment, 

·                     the name, address, and TIN of the buyer, and 

·                     an estimate of the buyer’s adjusted basis in the contract. 

The insurance company required to file the foregoing return would also be required to 
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furnish the buyer with a written statement including  

·                     the name and address of the person or entity required to make such return, 
and 

·                     the information required to be shown on the return with respect to the buyer. 

Section 6050X would apply to sales or assignments of interests in life insurance policies 
and payments of death benefits in taxable years beginning or after January 1, 2013. 

We believe that this provision would require reporting by buyers and insurance companies 
of information with respect to all transfers (and payments of death benefits) of, or with 
respect to, policies originating in an “exchange for valuable consideration” if the policy 
had a death benefit in excess of $500,000.  This would include transfers to and from 
grantor trusts and partnerships, which, although they might technically be exempt 
from the transfer-for-value rules because of the exceptions to those rules, would 
nevertheless literally be transfers (or exchanges) for consideration. 

If enacted, section 6050X would join section 6039I, which requires reporting and record-
keeping with respect to “employer-owned life insurance” contracts, and section 6050V, 
which, for a 2-year period, required information reporting with respect to certain 
acquisitions of insurance contracts in applicable exempt organizations acquired an interest.

  

Any AALU member who wishes to obtain a copy of pages 257-259 of The President’s 
Plan for Economic Growth and Deficit Reduction may do so through the following 
means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at http://www.aalu.org/ and enter the Member Portal with your last name and 
birth date and select Current Washington Report for linkage to source material or (3) 
email Anthony Raglani at raglani@aalu.org and include a reference to this Washington 
Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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